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The Tobacco and Primary Medical Services (Scotland) Bill (the Bill) was introduced in the 
Scottish Parliament on 25 February 2009.  The Bill introduces further provisions, and seeks to 
consolidate existing provisions, concerning the display and sale of tobacco products, with a 
particular emphasis on young people.  It also seeks to amend and clarify the existing eligibility 
criteria for providers of Primary Medical Services. 
 
The briefing provides background information on tobacco legislation, policy and statistics, before 
outlining the proposals in the Bill.  Discussion of the proposals utilises responses to the Health 
and Sport Committee’s call for written evidence on the Bill. 
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EXECUTIVE SUMMARY 

Tobacco and Primary Medical Services (Scotland) Bill 

Jude Payne 

INTRODUCTION 
The Tobacco and Primary Medical Services (Scotland) Bill (the Bill) was introduced in the 
Scottish Parliament on 25 February 2009.  The Bill introduces further provisions, and seeks to 
consolidate existing provisions, concerning the display and sale of tobacco products, with a 
particular emphasis on young people.  It also seeks to amend and clarify the existing eligibility 
criteria for providers of Primary Medical Services. 
 
The briefing takes account of the responses to the Health and Sport Committee’s (the 
Committee) call for written evidence on the Bill.  There were 101 responses from a range of 
organisations, though the majority of these were only concerned with the provisions on tobacco. 

PART 1: TOBACCO 

Background 
Traditionally, tobacco has been controlled through sales and customs legislation.  However, in 
recent years, public health considerations over smoking have played a far greater part in the 
development of policy and legislation.   Nowadays, tobacco and smoking policy and legislation 
affecting Scotland emanates from three sources – Europe, the UK Parliament and the Scottish 
Parliament – reflecting the split in competencies. 
 
There are a variety of statistics concerning tobacco and smoking, as shown in the evidence 
submitted to the committee’s call for evidence.  The briefing outlines key statistics concerning 
public health implications, adult smokers, young smokers and the consumption and sale of 
cigarettes.  These include: 
 
• the most recent estimates show that 24.7% of adults (26% of men and 24% of women) aged 

16 years and over were cigarette smokers in 2007 
• the 2006 Scottish Schools Adolescent Lifestyle and Substance Use Survey estimated that 

18% of 15-year-old girls and 12% of 15-year-old boys were regular smokers; and, 82% of 15 
year old smokers and 47% of 13 year old smokers bought cigarettes in shops 

• it is estimated that 47bn UK duty paid cigarettes were consumed in the UK in 2007, with 5bn 
in Scotland 

• it is estimated that 11,000 retailers sell tobacco in Scotland 
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THE PROPOSALS 

Display of tobacco products 
The Bill seeks to make it an offence to display tobacco and smoking related products (eg 
cigarette papers and pipes) in the course of business; smoking related products would only be 
banned if sold alongside tobacco products.  The provisions would allow Scottish Ministers to 
amend the list of smoking related products through regulations and introduce exemptions for 
specialist tobacconists and wholesalers under certain conditions.  The precise nature of what 
would be required under the ban is proposed to be dealt with through regulations.   
 
This was one of the most contentious areas of the Bill as regards respondents to the 
Committee.  A large part of the debate is over whether or not there is significant evidence linking 
tobacco displays in retail outlets to: a) young people taking up smoking; b) encouraging them to 
continue smoking; and, c) making it more difficult for them to give up smoking.  Both “sides” 
refer to their own bodies of evidence.  Other areas of debate include: what the evidence from 
other countries (such as in Canada) that have instituted a ban actually show; what the economic 
effect the ban would have on retailers, particularly smaller retailers; whether or not a ban would 
increase illicit trade of tobacco; and, the effect on competitiveness and consumer choice. 

Sale of tobacco products 
The Bill seeks to consolidate current provisions concerning the sale of cigarettes.  However, it 
also proposes an additional provision, namely that it will be a defence if the retailer believed the 
customer was 18 or over, or they were shown acceptable proof of identification, including a 
passport or driving license.  Scottish Ministers would also have the power to bring forward 
regulations to prescribe other valid documents.  In addition, section 5 of the Bill would 
consolidate current provisions concerning the display of warning statements at all points of sale 
where tobacco is sold. 
 
This was not a particularly contentious proposal amongst respondents to the Committee.  Most 
comments were from local authorities and trading standards representatives concerning how 
the wording of the Bill could affect what would happen in practice.  Comments were also made 
on what types of ID should be prescribed in the Bill as well as the size of warning notices.  

Vending machines 
The Bill proposes to ban vending machines that sell tobacco.  It creates an offence for the 
manager or person in control of the premises in having a vending machine issuing tobacco 
available for use. 
 
This was another contentious area of the Bill judging by the views of respondents to the 
Committee.  Those in favour of a ban pointed to survey evidence that under age smokers are 
purchasing cigarettes from vending machines together.  They also make a number of other 
arguments, including: no other restricted goods are sold in this way; there is no effective way of 
monitoring vending machines; and, age restrictive measures can be overcome.   Those against 
the ban question the evidence that significant numbers of underage smokers are using vending 
machines.  In addition they contend: even accepting the survey data, past surveys indicate that 
the numbers of young smokers using vending machines has been falling without a ban; the 
increase in the minimum age to 18 makes it easier for licensed premises owners to check age; 
there are better methods of age verification available; and, the significant economic impact on 
vending machine operators. 
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Register of tobacco retailers 
The Bill proposes the creation of a register of tobacco retailers in Scotland.  Whilst much of the 
detail of the registration scheme would be dealt with through regulations, the Bill seeks a 
scheme with the following features: all tobacco retailers would have to register themselves, with 
a duty to notify certain changes, or face penalties for not doing so; a retailer receiving three or 
more tobacco enforcement actions against a premises could face a ban on selling tobacco for 
up to 12 months; the ban would be applied through the courts; and, regulatory powers would 
allow Scottish Ministers to make specific provision for vehicles, vessels and movable structures 
 
The Scottish Government expects all significant costs to lie with itself and believes the 
proposals will: allow for better informed enforcement (eg check ups, test purchases and 
communication with retailers); combine well with banning orders and other enforcement 
schemes; include elements of positive licensing but without the administration and costs to 
retailers and local authorities; and, would assist in reducing consumption amongst the under 
18s.  Although there was a large amount of support for the proposals from respondents to the 
Committee, several proponents considered that a full licensing scheme, rather than the negative 
registration scheme proposed, would be more appropriate.  There was opposition to the 
proposal, which was centred round: the proposals would not have any affect on the smoking 
prevalence of underage smoking; the existing law needs to be enforced properly; and, it would 
have no effect on illicit trading. 

Enforcement and fixed penalties 
The Bill proposes a number of enforcement provisions.  It would place a duty on local authorities 
to be responsible for the enforcement of the tobacco display, tobacco sale and retail registration 
provisions in the Bill, and would require local authorities to consider carrying out a programme 
of enforcement at least once per year.  In addition, it seeks to allow council officers and police 
constables to issue Fixed Penalty Notices (FPNs) for offences committed under the provisions 
for tobacco display, tobacco sale and retail registration.  Finally, it provides for powers of entry 
which council officers may use in order to establish compliance with the tobacco provisions. 
 
This was another uncontroversial proposal for respondents to the Committee, with most 
comment directed to the provisions on FPNs.  These included: there should be incremental 
increases in FPN for subsequent breaches; the level of fine should be increased; and, 
clarification is needed on whether a FPN will be recorded on the register.  There was little 
comment on the other enforcement proposals, though there was a request for an enforcement 
policy or code of practice to accompany the provisions. 

PART 2: PRIMARY MEDICAL SERVICES 

Background 
The National Health Service (Scotland) Act 1978 was amended by the Primary Medical 
Services (Scotland) Act 2004 to allow for the new General Medical Services contract.  It places 
a responsibility on Health Boards for providing, or securing the provision of GP services (termed 
“primary medical services” (PMS) in the Act), and provides Boards with a number of options for 
doing so. 
  
One option is to employ doctors directly to act as GPs.  However, the vast majority of practices 
in Scotland operate under PMS contracts between Boards and GPs, through one of the 
following: 1) a general medical services (GMS) contract with an individual doctor; 2) a 
partnership where at least one partner is a doctor; 3) a company limited by shares where at 
least one shareholder is a doctor. In the second and third options the other partners or 
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shareholders must be from a statutory list of individuals who are within the NHS or a healthcare 
professional. An alternative to the GMS contract is to have a locally negotiated agreement with 
a medical practitioner or other specific categories of persons, to permit the flexible delivery of 
services (a section 17C contract). In the 17C contract, there is no requirement for at least one of 
the individuals to be a medical practitioner. In both GMS and 17C provisions the practice may 
employ other doctors to assist in the provision of services.   
 
Finally, A Health Board can also award a contract to any other person, including, commercial 
bodies, which would then employ doctors and other staff to treat patients. There is no 
requirement that those holding the contract be doctors or other health care professionals. The 
basic requirement is that the person is of ‘good standing’ but there is no requirement for a 
clinical qualification. 

The proposals 
The Bill seeks to amend the 1978 Act to ensure that any persons contracting with Boards to 
deliver PMS must, amongst other things, regularly perform, or be engaged in the day to day 
provision of, PMS. This requirement would apply whether the provision is under a section 17C 
arrangement, a GMS contract or another contractual arrangement. The Scottish Government 
proposes that the details of the new involvement criteria will be set out in regulations.  
 
In terms of the Committee’s call for evidence, only 9 respondents made comment on this part of 
the Bill.  Most of these were in favour of the proposals.  Arguments included that the provisions 
would: ensure patient care remained under the auspices of General Practice; ensure continuity 
of care; reduce concern that profit could be promoted at the expense of patient care.  A number 
of respondents were not in favour citing a number of points, including: business has a vital role 
to play in public sector development and can help in innovation; goes against the trend across 
the EU; the Scottish market for GPs is not competitive; reduces Boards flexibilities in dealing 
with future demands; and, the existing model of General Practice may not survive in the long 
term. 
 
 
 



INTRODUCTION 
The Tobacco and Primary Medical Services (Scotland) Bill (the Bill) was introduced in the 
Scottish Parliament on 25 February 2009.  It is accompanied by Explanatory Notes (2009) and a 
Policy Memorandum (2009).  The Scottish Government (2009a) has also published a 
Regulatory Impact Assessment (RIA) accompanying the provisions for tobacco, which provides 
a more detailed discussion of its rationale, the other options it considered and the benefits and 
costs it has identified when developing its proposals. 
 
The Bill introduces further provisions, and seeks to consolidate existing provisions, concerning 
the display and sale of tobacco products, with a particular emphasis on young people.  This 
follows the publication of the ‘Scotland's Future is Smoke-free: A Smoking Prevention Action 
Plan’ (the Action Plan) in May 2008 (Scottish Government, 2008a), which was in turn informed 
by ‘Towards a Future Without Tobacco’, a report by the Smoking Prevention Working Group 
(the Expert Group) (2006).  The second objective of the Bill is to amend and clarify the existing 
eligibility criteria for providers of Primary Medical Services (PMS).  This follows a consultation 
(Scottish Government, 2008b) that ended in December 2008. 
 
This briefing is split into two parts, with the first dealing with the tobacco provisions and the 
second considering the PMS. 

Health and Sport Committee Call for Evidence 
The Health and Sport Committee (the Committee) has been appointed the lead committee for 
stage 1 and is due to begin taking oral evidence on the Bill on 13 May 2009.  Following 
introduction, the Committee issued a call for written evidence, which ended on Wednesday 8 
April.  In total, 101 submissions were received.  The full list of respondents can be found in 
Appendix 1.  The vast majority of respondents (92) only submitted evidence on the tobacco 
provisions in Part 1 of the Bill.  A further three only submitted evidence on Primary Medical 
Services in Part 2 of the Bill, and six passed comment on both.  The various responses have 
been split into 12 categories, and these together with the number of respondents in each is 
summarised in Figure 1. 
 

Figure 1: Categories of respondees and numbers of each received 
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In analysing the Bill and its provisions, some of these submissions will be used in this briefing.  
However, it should be noted that this is to provide a synopsis of the arguments being made in 
terms of the debate and should not be taken as an analysis of all the submissions submitted. 
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PART 1: TOBACCO 

BACKGROUND 

Legislation and Policy 
Traditionally, tobacco has been controlled through sales and customs legislation.  However, in 
recent years, public health considerations over smoking have played a far greater part in the 
development of policy and legislation.   Nowadays, tobacco and smoking policy and legislation 
affecting Scotland emanates from three sources – Europe, the UK Parliament and the Scottish 
Parliament – reflecting the split in competencies.  Table 1 outlines key developments in 
legislation, whilst Table 2 shows the same for policy. 
 
 

Table 1: Key EU, reserved and devolved legislation 
Area Legislation Description 
EU 
Television 
advertising 

Council Directive 
89/552/EEC 

Included the prohibition of tobacco advertising and 
sponsorship on television.  It will be replaced by the 
Audiovisual Media Services Directive (2007/65/EC), 
adopted in December 2007, which extends prohibition to all 
forms of audiovisual commercial communications. 

Personal 
consumption 

EU Council Directive 
92/12/EEC 

In the absence of restrictions on the movement of products 
such as tobacco between member states, Article 9 of the 
Directive sets out guidelines for national governments on 
quantities considered not to be of commercial volumes. 

Advertising, 
promotion & 
sponsorship 

European Parliament and 
EU Council  Directive 
2001/0119 

Covers four areas of cross border advertising (printed 
publications, internet, radio and sponsorship), but does not 
include indirect advertising. 

Product 
Regulation 
and 
Labelling 

Council Directive 
2001/37/EC 

Replaced two previous Directives. Introduced a range of 
measures, including: new, large, written warnings to appear 
on the front and back of tobacco packaging; maximum 
yields for tar, nicotine and carbon monoxide; the banning of 
misleading descriptors such as “light” or “mild”; and, the 
disclosure of ingredients.  These measures were put into 
force over the following 6 years.  The Directive was 
implemented in the UK through the Tobacco Products 
(Manufacture, Presentation and Sale) (Safety) Regulations 
2002 (SI 2002/3041), and were laid under powers in the 
Consumer Protection Act 1987.  In addition, the Tobacco 
Products (Manufacture, Presentation and Sale) (Safety) 
(Amendment) Regulations 2007 (SI 2007/2473) introduced 
picture warnings on tobacco products from Autumn 2008.  
Under transitional arrangements all cigarette packs will 
have to carry picture warnings by 1 October 2009 and all 
other tobacco products by 1 October 2010 

Advertising 
& 
sponsorship 

Directive 2003/33/EC of 
the European Parliament 
and of the Council 

Provides for a EU wide prohibition on cross-border tobacco 
advertising and sponsorship in the media other than 
television.  It covers print media, radio and sponsorship of 
events involving several Member States eg the Olympic 
Games and Formula One.  There can also be no free 
distribution of tobacco at such events and the Directive 
covers advertising and sponsorship. 
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Area Legislation Description 
UK 
Tobacco 
sales 

Children and Young 
Persons (Protection from 
Tobacco) Act 1991 (c 23) 

Amended the Children and Young Persons Act (Scotland) 
1937 (c 37) concerning provisions over the sale of tobacco.  
It increased the penalties for the sale of tobacco to persons 
under the age of 16 (now 18, see below), prohibited the 
sale of unpackaged cigarettes in less than packs of 10, 
required the display of warning statements wherever 
tobacco was sold (the size of which were subsequently 
prescribed in regulations SI 1992/3228), and also made 
provision for enforcement by local authorities. 

Advertising, 
promotion & 
sponsorship 

Tobacco Advertising and 
Promotion Act 2002 (c 36) 
(and associated 
regulations) 

Introduced a ban on the advertising and promotion of 
tobacco products including the use of brand-sharing and 
sponsorship of cultural and sport events. UK-wide 
subordinate legislation relating brandsharing ((SI 2004 No 
1824) and electronic communications (SI 2006 No 2369) 
have been introduced under this legislation, and Scottish 
Ministers have also made regulations relating to point of 
sale advertising and specialist tobacconists (see below). 

Customs Tobacco Products Duty 
Act 1979 (c 7) 

This sets out the duty of tobacco manufacturers not to 
facilitate smuggling and is the primary law supporting the 
Tobacco Products (Amendment) Regulations 2006 (SI 
2006/2368), which, in the case of seized goods, requires 
tobacco manufacturers to supply detailed information about 
the products such as the intended customer and 
destination. 

Customs The Tobacco Product 
Regulations 2001 (SI 
2001/1712) 

To distinguish between legitimate trade and illegal 
trafficking, these require tobacco products to carry a ‘UK 
Duty Paid’ marking and any retailers failing to comply are 
liable to a fine. 

Customs The Finance Act 2006 
(Tobacco Products Duty: 
Evasion) (Appointed Day) 
Order 2006 (SI 
2006/2367) 

This Order imposes a duty on tobacco manufacturers to 
avoid supplying cigarettes or hand-rolling tobacco to 
persons likely to smuggle them into the UK. 

Taxation UK Finance Act 2001 (c 9) Include provisions setting rates of duty on tobacco products. 
Workplace Health and Safety at Work 

etc Act 1974 (c 37) 
Provides a general duty on employers to protect the health 
and safety of their staff.  Led to the Workplace (Health, 
Safety and Welfare) Regulations 1992, which place a duty 
on employers to ensure staff are not affected by tobacco 
smoke in rest areas. 

Scotland 
Tobacco 
sales  

The Children and Young 
Persons Act (Scotland) 
1937 (c 37) 

Prohibited the sale of tobacco to under 16s (now 18, see 
below) and regulated cigarette vending machines.  
Amended by the Children and Young Persons (Protection 
from Tobacco) Act 1991 (c 23) (see above) 

Advertising, 
promotion & 
sponsorship 

Tobacco Advertising and 
Promotion (Point of Sale) 
(Scotland) Regulations 
2004 (SSI 2004/144) and 
the Tobacco Advertising 
and Promotion (Specialists 
Tobacconist) (Scotland) 
Regulations 2004 (SSI 
2004/211) 
 

Made under the Tobacco Advertising and Promotion Act 
2002 (see above) allow advertisement at places where 
tobacco products are sold, but restricts this to one display 
and to one advertisement at point of sale including a health 
warning and stating only the name, emblem, price and size 
of the packet; and, set out detailed requirements for the 
exemption granted to specialist tobacconists. 
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Area Legislation Description 
Smoke free 
places 

Smoking, Health and 
Social Care (Scotland) 
Act 2005 (asp 13) 

Aims to protect the general public from the harmful effects of 
passive smoking.  It created offences of permitting others to 
smoke in no-smoking premises, smoking in no-smoking 
premises, failing to display warning notices in no-smoking 
premises, and failing without reasonable cause to give one's 
name and address on request by an enforcement officer.  It 
also set out the powers of enforcement officers to enter no-
smoking premises.  The commencement date of 26 March 
2006, together with further provisions relating to such matters 
as the definition of a no-smoking premises, exemptions and 
fixed penalty notices were intoruced through the Prohibition of 
Smoking in Certain Premises (Scotland) Regulations 2006 
(SSI 2006/90). 

Tobacco 
sales  

The Smoking, Health 
and Social Care 
(Scotland) Act 2005 
(Variation of Age Limit 
for Sale of Tobacco etc. 
and Consequential 
Modifications) Order 
2007 (SSI 2007/437) 

Made under the Smoking, Health and Social Care (Scotland) 
Act 2005, the Regulations raised the minimum age a person 
(set out in the 1937 Act, above) can be sold tobacco from 16 to 
18.  They came into force on 1 October 2007. 

Main sources: ASH. Law Guide. [Online], ASH Scotland (2009b) and Scottish Government. Clearing the Air. 
[Online] 

Table 2: Scottish Government, UK Government, EU and International policies 
Area Published Policy Description 
Scottish Government 
Previous 
strategy 

Scottish 
Executive 
(2004) 
 
Jan 2004 

‘A Breath of 
Fresh Air: 
Tobacco 
Control Action 
Plan’

The first Scottish action plan on tobacco.  It contained 
actions based around four key themes: 

• action to accelerate reductions in smoking prevalence 
including a major review of prevention, education and 
communications efforts 

• action to further extend and improve cessation 
services with new funding to support this. 

• action to reduce the health risks from secondhand 
smoke and reinforce efforts to ‘de-normalise’ smoking 
in Scotland 

• legislative and other action to reduce the 
attractiveness and availability of cigarettes 

Smoking 
behaviour 

Smoking 
Prevention 
Working 
Group (2006) 
 
November 
2006 

‘Towards a 
Future without 
Tobacco: The 
Report of the 
Smoking 
Prevention 
Working 
Group’

The report of a sub group of the Scottish Ministerial 
Working Group on Tobacco Control, which became the 
basis of the current strategy (see below).  It sets out 31 
recommendations, mainly aimed at reducing the 
availability of tobacco to children and young people, and 
preventing them from starting to smoke and becoming 
regular smokers.  The recommendations included: 

• introducing a negative licensing scheme for retailers 
• raising the minimum age of selling tobacco products 

18 (see Table 1, above) 
• prohibiting the display of cigarettes at the point of sale, 

to be replaced by a simple list of the brands available 
and their prices 

 

http://www.ash.org.uk/ash_2cr7a7ie.htm
http://www.clearingtheairscotland.com/
http://www.scotland.gov.uk/Publications/2004/01/18736/31541
http://www.scotland.gov.uk/Publications/2004/01/18736/31541
http://www.scotland.gov.uk/Publications/2004/01/18736/31541
http://www.scotland.gov.uk/Publications/2004/01/18736/31541
http://www.scotland.gov.uk/Publications/2004/01/18736/31541
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
http://www.scotland.gov.uk/Publications/2006/11/21155256/0
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Area Published Policy Description 
Current 
strategy 

Scottish 
Government 
(2008a) 
 
May 2008 

‘Scotland's 
Future is 
Smoke-free: A 
Smoking 
Prevention 
Action Plan’

The current strategy containing 27 actions focussed on 
the following areas: smoking and young people; health 
education and promotion; reducing the attractiveness, 
availability and affordability of tobacco products; and, 
delivering, resourcing and measuring progress.  These 
included the recommendations of the Expert Group 
discussed above, and the allocation of additional funding 
to NHS Boards of £1.5m in each of the years 2008/09 to 
2010/11 to enable them to co-ordinate action locally to 
underpin the measures outlined in the Action Plan and to 
ensure this is reflected in their tobacco control 
programmes.  It also set new targets, from 2008-09, to 
reduce the level of smoking amongst 13 year olds, 15 year 
olds and 16-24 year olds. 

Sales/Illici
t sales of 
tobacco  

Scottish 
Government 
(2009b) 
 
February 
2009 

Enhanced 
Tobacco Sales 
Enforcement 
Programme

A joint initiative by the Scottish Government, Her Majesty's 
Revenue & Customs (HMRC) and Trading Standards 
Officers in Scotland.  It has the aims of: stepping up 
enforcement of tobacco sales law to prevent underage 
cigarette sales; and, stemming the flow of smuggled or 
counterfeit cigarettes.  Three years of funding from 2008-
09 to 2010-11, totalling £4.5m, is allocated to councils to 
enable greater enforcement of tobacco sales law, 
including test purchasing and joint working with HMRC. It 
is up to each council to determine spending. 

UK Government 
Access to 
tobacco 

UK 
Department 
of Health, 
(2008a) 
 
May 2008 

‘Consultation 
on the future of 
tobacco 
control’  

The consultation sought views on a number of strands of 
tobacco control and smoking cessation, including reducing 
young people’s access to tobacco, reducing exposure to 
tobacco promotion, and protecting children from 
secondhand smoke.  The consultation ended in 
September 2008, and on 9 December 2008 the 
Department published the Consultation Report 
(Department of Health, 2008b).  This coincided with a UK 
Government response (Department of Health, 2008c), 
which, whilst stating the responses would be used in 
developing a new tobacco control strategy, announced 
plans to remove cigarette displays in shops and prevent 
underage access to vending machines.  These proposals 
are being taken forward through the Health Bill 
(Department of Health, online), which was introduced to 
the House of Lords on 15 January 2009.   In addition to 
these the UK Government is also considering further as to 
whether plain tobacco packaging to prevent promotion of 
tobacco products, and whether there should be 
restrictions on the advertising and promotion of tobacco 
accessories, such as cigarette papers. 

 
 
 
 
 
 
 
 
 

http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085114
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085114
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085114
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085114
http://www.dh.gov.uk/en/Consultations/Responsestoconsultations/DH_091382
http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=386884&NewsAreaID=2&NavigatedFromDepartment=False
http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=386884&NewsAreaID=2&NavigatedFromDepartment=False
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Area Published Policy Description 
EU 
Smoking 
prevention 

European 
Council 
(2003) 
 
Dec 2002  

‘Council 
Recommendation 
(2003/54/EC) on 
the Prevention of 
Smoking and on 
Initiatives to 
improve tobacco 
control’ 

Recommends Member States: prohibit the use of 
tobacco brand names on non-tobacco products or 
services; the use of promotional items and tobacco 
samples, the use and communication of sales 
promotion, eg discounts, free gifts, a premium or an 
opportunity to participate in a promotional game; the 
use of billboards, posters and other indoor or outdoor 
advertising techniques (eg advertising on tobacco 
vending machines); and, the use of advertising in 
cinemas and any other forms of advertising, 
sponsorship or practices directly or indirectly 
addressed to promote tobacco products. 

Public 
health 

European 
Commission, 
(2007a) 
 
Jan 2007 

‘Green Paper: 
Towards a 
Europe free from 
tobacco smoke - 
Policy options at 
EU level’  

A consultation on the best way to promote smoke-free 
environments in the EU.  It examined the health and 
economic burdens associated with passive smoking, 
public support for smoking bans, and the measures 
taken at national and EU level.  It invited views on the 
scope of measures to tackle passive smoking and the 
most appropriate form of EU intervention. 

Public 
health  

European 
Commission 
(2007b) 
 
Nov 2007 

‘Report on the 
Green Paper 
Consultation:
Towards a 
Europe free from 
tobacco smoke - 
Policy options at 
EU level’

The key conclusions from the consultation were: 

• the majority of respondents shared the EC’s view 
that only a smoking ban in all enclosed 
workplaces and public places can adequately 
protect the health of citizens and workers 

• the situation across the EU varied significantly and 
thus EU support was recognised as important  

• current work on second-hand smoke under the 
different EC programmes to continue 

Tobacco 
Advertising 

European 
Commission 
(2008) 
 
May 2008 

‘Report on the 
implementation of 
the Tobacco 
Advertising 
Directive’

Concluded that, based on information available, the 
laws to transpose the Directive were in place and are 
well implemented.  However, it did make a number of 
points, including:  there are indications that tobacco 
promotion has intensified in local merchandising and 
at points of sale, especially in Member States that 
either allow it or do not effectively control it; and, the 
Directive leaves discretion to Member States in its 
interpretation and application, which has the risk of 
inconsistent interpretation and application.  However, 
the Commission did not consider there was a need to 
amend the legislation. 

International 
Tobacco 
control 

World Health 
Organisation 
(2003) 

‘WHO Framework 
Convention on 
Tobacco Control’

The UK is a signatory to this treaty.  The core demand 
reduction provisions are price and tax measures to 
reduce the demand for tobacco and, non-price 
measures to reduce the demand for tobacco (eg 
protection from exposure to tobacco smoke; 
packaging and labelling of tobacco products; tobacco 
advertising, promotion and sponsorship; and, demand 
reduction measures concerning tobacco dependence 
and cessation).  The core supply reduction provisions 
are illicit trade in tobacco products; sales to and by 
minors; and, provision of support for economically 
viable alternative activities.  

 

http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2003/l_022/l_02220030125en00310034.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/gp_smoke_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/smoke_free_frep_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/com_20080520_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/com_20080520_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/com_20080520_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/com_20080520_en.pdf
http://ec.europa.eu/health/ph_determinants/life_style/Tobacco/Documents/com_20080520_en.pdf
http://www.holyrood.tv/popup.asp?stream=http://vr-bng.lbwa.verio.net/committee6
http://www.holyrood.tv/popup.asp?stream=http://vr-bng.lbwa.verio.net/committee6
http://www.holyrood.tv/popup.asp?stream=http://vr-bng.lbwa.verio.net/committee6
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Key Statistics 
There are a variety of statistics concerning tobacco and smoking, as shown in the evidence 
submitted to the Committee’s call for evidence.  Some key data is presented in Figure 2. 
 

Figure 2: Key statistics on smoking prevalence, tobacco consumption and tobacco 
retailers 

Public Health Implications 
• Smoking is the most important preventable cause of ill-health and premature death in Scotland.  

Every year there are more than 13,500 smoking-related deaths. 
• The risk of developing smoking-related diseases increases with how long and how much someone 

has smoked.  These risks fall substantially if smoking is stopped, even for long-term smokers. 
• Second-hand smoke represents a substantial public health hazard.  Each year in Scotland, as many 

as 1,500-2,000 deaths among lifelong non-smokers and ex-smokers could be related to exposure to 
environmental tobacco smoke. 

Adult Smoking 
• The most recent estimates of smoking prevalence among adults in Scotland are that 24.7% of adults 

(26% of men and 24% of women) aged 16 years and over were cigarette smokers in 2007. This 
suggests that there are over 1 million adult smokers in Scotland. 

• Over the past 30 years, smoking prevalence among adults has generally been higher in Scotland 
than in both England and Wales.  Scotland compares favourably to other European Union countries 
in terms of male adult smoking prevalence, though not in terms of female smokers. 

• Smoking is more prevalent in the most deprived areas- 40% compared with 13% in the least 
deprived areas. 

• 20.9% of pregnant women (around 11,400) were recorded as smoking during pregnancy in 2007. 
Young people smoking 
• The Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) suggests that more 

girls than boys smoke. The 2006 survey estimated that 18% of 15-year-old girls and 12% of 15-year-
old boys were regular smokers. 

• SALSUS found that, among regular smokers, 82% of 15 year olds and 47% of 13 year olds reported 
buying cigarettes from a shop.  However, in the six years from 2002, there were only 147 reports 
made to the Crown Office Procurator Fiscal Service for selling to those under age. 

• Scotland compares favourably to other European Union countries in terms of smoking prevalence 
among 15-year-old boys.  The picture is less so for 15-year old girls. 

• The Health Behaviour in School-aged Children (HBSC) survey found that higher rates of weekly 
smoking are associated with lower family affluence in for girls in Scotland. 

Cigarette sales 
• The Tobacco Manufacturers Association estimates that 47bn UK duty paid cigarettes were 

consumed in the UK in 2007 and 5bn in Scotland. 
• It is estimated there are a total of 11,000 retailers that sell tobacco in Scotland - 4,400 corner 

shops/newsagents, 5,600 medium size grocer-type shops and 800 larger supermarkets. 
• Research quoted by the Tobacco Retailers Association (TRA) indicates that: 31% of all tobacco sold 

in the UK is sold by independent stores; tobacco sales account for around one third of the average 
independent shopkeeper’s cash turnover; and, tobacco outsells confectionery, soft drinks and 
newspapers combined, making it the most valuable grocery item. 

• It is estimated there are approximately 6,500 vending machines in Scotland, selling an estimated 36 
to 39 million cigarettes. 

Sources: Scottish Public Health Observatory (Online) ‘Tobacco Use: Key Points’; Scottish Schools Adolescent 
Lifestyle and Substance Use Survey (2007) Scottish Government (Online) ‘Headline Results from the 2007 Scottish 
Household Survey’, Health Behaviour in School-aged Children (2008), NHS Health Scotland, ISD Scotland and 
ASH Scotland (2007); Scottish Government (2009a), Tobacco Manufacturers Association (Online) ‘Facts and 
Figures: UK Cigarette Consumption’, Tobacco Manufacturers Association (2009); Tobacco Retailers Association 
(2009). 

http://www.scotpho.org.uk/home/Behaviour/Tobaccouse/tobacco_keypoints.asp
http://www.scotland.gov.uk/Publications/2008/06/09080131/0
http://www.scotland.gov.uk/Publications/2008/06/09080131/0
http://www.the-tma.org.uk/uk-cigarette-consumption.aspx
http://www.the-tma.org.uk/uk-cigarette-consumption.aspx
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BILL PROVISIONS 
The Bill contains four key proposals for further controls on the sale of tobacco.  It seeks to: a) 
ban the display of cigarettes, other tobacco products and smoking related products; b) 
consolidate and update the current law on the sale of underage products; c) introduce a 
registration system for tobacco retailers; d) ban the sale of cigarettes from vending machines; 
and, e) introduce a new system of sanctions for breaches of the law involving fixed penalty 
notices and banning orders for related offences. 
 
In the documents accompanying the Bill, the Scottish Government makes clear that the 
rationale for the proposals is principally connected with tackling smoking amongst young 
people.  In the Policy Memorandum (2009, p 1) it notes that 80% of smokers start smoking in 
their teens, and, therefore, it is seeking to reduce the attractiveness and availability of tobacco 
products to young people. 
 
This part of the briefing will outline each proposal together with views expressed for and against, 
utilising submissions from the Committee’s call for evidence.  It must be noted that the following 
sections are not in any way attempting to provide a systematic review of the evidence presented 
by proponents or those opposed to the various aspects of the Bill.  Rather, these sections seek 
only to provide an impression of the points of debate. 

Display of tobacco products 
Sections 1 to 3 of the Bill seek to make it an offence to display tobacco and smoking related 
products (eg cigarette papers and pipes) in the course of business; smoking related products 
would only be banned if sold alongside tobacco products.  The provisions would allow Scottish 
Ministers to amend the list of smoking related products through regulations and introduce 
exemptions for specialist tobacconists and wholesalers under certain conditions.  The precise 
nature of what would be required under the ban is proposed to be dealt with through 
regulations.   
 
As noted in Table 1 above the Tobacco Advertising and Promotion (Point of Sale) (Scotland) 
Regulations 2004, allow limited advertising with the display of tobacco products.  The 
Explanatory Notes (2009, para 15) consider the feasibility that a display of tobacco products 
could constitute an advertisement and vice versa.  Therefore, the Bill seeks to allow Ministers to 
make regulations to make it clear what would be considered appropriate for each regulatory 
regime.  It is proposed a timescale for implementation be brought forward through regulations.  
However, the Policy Memorandum (2009, para 19) states that the Scottish Government is 
currently envisaging the new provisions to be implemented in larger shops by 2011 and in 
smaller shops by 2013. 
 
The following sub sections will outline the key debates that have arisen concerning the ban. 

The debate over the research evidence 
This proposal was commented on by every submission to the Committee’s call for evidence that 
referred to part 1 of the Bill, and can be described as the most contentious on the basis of the 
evidence received.  A large part of the debate is over whether or not there is significant 
evidence linking tobacco displays in retail outlets to: a) young people taking up smoking; b) 
encouraging them to continue smoking; and, c) making it more difficult for them to give up 
smoking.  Both “sides” refer to their own bodies of evidence.  Appendix 2 outlines examples of 
recent research highlighted by some respondents that are in favour of a ban.  Appendix 3 
outlines examples of studies referred to by those opposed to the ban.   
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ASH Scotland (2009a) spoke for many of those in favour of a ban.  It pointed to evidence that 
the tobacco industry’s marketing is orientated towards presenting smoking as a glamorous, 
aspirational and youthful lifestyle choice.  Following on from this it noted studies that show that 
young people are disproportionately influenced by such activity.  It believes that displays are a 
form of marketing and quotes an advertising agency accepting that displays are an important 
part of any campaign.  It then goes onto quote from a meta-analysis of longitudinal and cross-
sectional studies, which found a direct correlation between tobacco promotion, and the 
encouragement of children to start smoking.  It contends that, given a recent survey 
commissioned by Cancer Research UK showing that only 6.4% of adult smokers are influenced 
in their choice of brand by retail displays, and the evidence that advertising has an effect on 
young people, it is clear what the purpose behind such point of sale displays are.  The Scottish 
Coalition on Tobacco (SCOT) (2009) and NHS Lanarkshire Joint Health Improvement Tobacco 
Task Force (2009) have both noted that the current tobacco advertising and promotion 
regulations (see Table 2, above) have actually had the effect of augmenting this effect because 
tobacco companies only have these displays to promote their products.   In its Policy 
Memorandum (2009), the Scottish Government argues that a ban will help to reduce the 
numbers of young people taking up smoking, help those who are trying to give up, and, in the 
longer term, will have a positive effect of mortality and morbidity levels. 
 
For those against a display ban there is criticism of the methodology of the research used by 
proponents and a disagreement over the interpretation of evidence.  Indeed the tobacco 
companies that submitted to the Health and Sport Committee (eg Japan Tobacco International 
(JTI) (2009), British American Tobacco (BAT) (2009) and Imperial Tobacco (2009)) 
commissioned or produced their own studies that commissioned in response to the UK 
Department of Health’s consultation.  There was a general concern about perceived 
methodological issues with many of the studies that appeared to support a display ban, not just 
in terms of the link with the initiation and continuation of smoking amongst the young but other 
related factors such as equating retail displays to advertising.  BAT (2009) summed up many of 
the arguments put forward by opponents to the proposal.  It does not believe there is reliable 
evidence to support the correlation between retail displays and influencing consumers to 
purchase tobacco on impulse.  The research it commissioned concluded that displays do not 
increase the initiation or prevalence of smoking or discourage those attempting to quit, and 
indeed for those that do not intend to smoke there will be no increase in smoking initiation 
because they are unlikely to pay attention to the product display.   In terms of young people and 
those experimenting with smoking, it was not believed product display would affect their 
smoking behaviour because, assuming most experimenters are adolescents, and adolescents 
should not be allowed to purchase cigarettes through the retail environment due to age limit 
laws.  This particular line of argument led many opponents to argue that what was needed was 
greater enforcement of the current legislation.  In addition, BAT considered, and this was shared 
by a number of respondents, that other factors, such as family and peers, have been shown to 
influence smoking initiation separately from and unrelated to the display of cigarettes in retail 
stores.  
 
Evidence from other countries 
There was significant interest in the experience of other countries on both sides of the debate.  
Note was made of the retail display bans in Thailand, Iceland and most Canadian provinces.  
One of the main areas of contention was the Canadian statistics.  SCOT considered the 
situation in Canada and noted that 12 out of 13 states will have implemented a ban by May 
2009.  It quoted the Canadian Tobacco Use Monitoring Survey which details smoking 
prevalence figures from before the first state implemented a ban (2005) to 2007.  It shows that 
in 2002 the prevalence amongst 15-19 year olds was 22% falling to 15% in 2007.  SCOT 

http://www.hc-sc.gc.ca/hl-vs/tobac-tabac/research-recherche/stat/ctums-esutc_2008-eng.php
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considered that this showed the impact the ban was beginning to have.  This data is included in 
Table 3, below, which has sourced the statistics contained in the Scottish Grocers Federation 
(SGF) (2009) submission.  SGF, using the same data set contends that, when considering the 
two states that implemented the ban first in 2005, Saskatchewan and Manitoba, the bans 
appear to have had little effect on a trend that was already showing a decrease in smoking 
prevalence. 
 
Table 3: Smoking Prevalence in Canada and the states of Saskathchewan and Manitoba; 

1999 – 2007; by age groups 15+ and 15-19 

Canada Saskatchewan  Manitoba  
 15+ 15-19 15+ 15-19 15+ 15-19 

1999 25 28 26 31 23 29 
2000 24 25 28 24 26 25 
2001 22 22.5 25 27 26 28 
2002 21 22 21 29 21 23 
2003 21 18 24 28 21 20 
2004 20 18 22 25 21 21 
2005 19 18 22 25 22 20 
2006 19 15 24 21 20 20 
2007 19 15 25 19 20 20 

Source: Health Canada. Smoking Prevalence 1999-2008 (Online) 
 
In essence both are right, though they use different age groupings to make their argument.  
SCT uses the 15-19 age group and SGF uses the 15+ age group.  In both age groups for 
Canada as a whole and the two states, shows the largest falls in smoking prevalence took place 
prior to the bans in 2005, apart from the 15-19 age group in Saskatchewan.  It could also be 
argued, as ASH Scotland (2009a) has done, that the full effect of the bans may take some time 
to become apparent. 
 
Similar debates take place over the data from Iceland and Thailand. 
 
The effect on retailers 
Another area of contention was the effect a display ban would have on retailers.  A number of 
those in favour of a ban, including SCOT (2009), Cancer Research UK (2009) and North 
Lanarkshire Council (2009), do not foresee a significant, if any, impact on retailers as a result of 
a ban.  ASH Scotland (2009a) summarised the arguments of many of those bodies.  It believed 
there would be no significant problem of closures, noting the experience of Canada and data 
showing there had been no increase in bankruptcies in shops since the state bans began.  In 
addition, it pointed to evidence indicating that the immediate costs to retailers of dealing with a 
ban were often subsidised by tobacco companies.  Such arguments have been supported by 
the Saskatchewan Coalition for Tobacco Reduction (2009), which also said there had been no 
media or any other reports of a significant impact on retailers following the ban.  The Institute for 
Social Marketing (ISM) (2009) considered the ban could be helpful to retailers, particularly small 
retailers.  It noted that large displays or gantries actually hinder retailers as the margins on 
tobacco are low compared to other products and it therefore wastes premium sales space. 
 
However, such arguments are refuted by those against a ban, with significant comment to the 
Health and Sport Committee from retailers, their representatives, tobacco manufacturers and 
importers.  The Tobacco Retailers Association (TRA) (2009b) summed up a number of the key 
arguments:  

http://www.hc-sc.gc.ca/hl-vs/tobac-tabac/research-recherche/stat/_ctums-esutc_prevalence/prevalence-eng.php
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• tobacco sales account for around one third of the average independent shopkeeper’s cash 

turnover therefore a ban is bound to have a negative effect 
• given smokers buy, on average, more than non smokers restricting tobacco sales would 

reduce ‘add-on’ purchases 
• whilst most smokers are brand loyal they do use displays to inform their choices particularly 

during economic downturn when price is more of a consideration 
• there is a strong possibility of displacement of trade from small retailers to larger 

supermarkets.  For example larger stores will have more room customers and will be sure 
their product is available in larger retailers. 

 
It also disputed the argument that there has been no effect of the ban on retailers in Canada, 
pointing to evidence from the Canadian Association of Convenience Stores that there had been 
a negative effect.  FSB Scotland (2009) also disputed the argument that the tobacco industry 
would provide assistance to meet the costs of re-fit, given that there would be no marketing of 
their products in shops.  It should be noted that number of proponents of the Bill, including West 
Dunbartonshire Council (2009) and NHS Dumfries and Galloway (2009), accepted that small 
retailers may have difficulties meeting the costs.  However, they also considered that the 
benefits of ban would outweigh this overall. 

Costs to retailers 
The Scottish Government (2009a, p 11-14) and the Financial Memorandum (Explanatory Notes, 
2009, p 11-15) detail estimates for the costs.  In summary, the bulk of the costs would be 
expected to fall on retailers who would have to dismantle displays and change the storage and, 
possibly, the placement of cigarettes in their outlets.  Utilising responses it received during its 
consultation the Scottish Government estimates the total costs to the sector to be between 
£23m and £82m in total.  However, the costs vary depending on the size of unit and these are 
shown in Table 4: 
 

Table 4: Estimated cost of refitting for display ban 
Size of retail unit Low eg corner 

shop/newsagent
Mid range eg 
grocer shops 

High eg large 
supermarkets 

Total 

Cost to individual outlet £900-£1,400 £2,000-
£10,000 

Up to £25,000 - 

No of premises 4,600 5,600 800 11,000 
Low total estimate £4m £11m £8m £23m 
High total estimate £6m £56m £20m £82m 
Mid point £5m £34m £14m £53m 

Source: Scottish Government, 2009a, p 12 
 
In considering these costs, the Scottish Government (Explanatory Notes, para 86) believes that 
a number of factors need to be taken into account: 
 
• the figures are based on those supplied by industry representatives, which are based on the 

assumption that refitting would require under the counter units and have not been adjusted 
to account for other innovative, cost effective solutions for concealing displays 

• the UK Department of Health estimated that the cost of the display ban could be an average 
of £1,000 per shop 

• the experience in Canada shows that  costs can be as £550, though some larger shops 
choose more expensive options, increasing the average estimate 
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• it is thought most tobacco gantries are replaced every 3-5 years and given current 
implementation plans, many outlets may be able to adopt the new provisions as part of 
planned refurbishment 

 
The cost estimated to be incurred by the Scottish Government itself is £350,000 (from existing 
public health programmes) to be spent on marketing and advertising the new provisions, which 
would be provided through information packs to retailers and the creation of a new website.  
The Scottish Government also expects costs to be incurred by local authority Trading Standards 
Officers (TSOs), primarily through increased demand for advice from businesses concerning the 
ban.   
 
For those that submitted cost estimates to the Committee, the range did appear to mirror the 
cost estimates of the Scottish Government.  However, the Scottish Retail Consortium (2009) 
spoke for several respondents when it argued that the costs go beyond the physical refit.  For 
example if products are to be stored below the counter this would lead to what is there normally 
needing to be moved.  This could be as straightforward as till rolls and shop information, but 
could also include computer systems.  However, this issue also raised queries about the precise 
nature of what the ban regulations will entail, for example whether it will allow curtain or roller 
blinds over existing displays or will require the total dismantling of gantries and new storage 
facilities being found.  This issue was raised by both proponents and opponents of the ban, as it 
could not only impact on cost but also on how effective the ban would be. 

Illicit trade 
A number of those opposed to the ban, including tobacco manufacturers, retailers and 
importers/wholesalers, believed the ban could lead to an increase in illicit trade.  Imperial 
Tobacco (2009) quoted UK Government figures estimating that in 2006-07 as much 17% of 
cigarettes and 59% of hand-rolling tobacco was either smuggled or purchased abroad.  In 
addition, it noted that illicit trade in Scotland is greater than in the UK as a whole.  It argued that 
a display ban will exacerbate this as hiding tobacco from view could increase opportunities for 
unscrupulous retailers to stock and sell smuggled or counterfeit products.  In addition, as the 
ban could lead to a reduction in the number of retail outlets selling tobacco, consumers may be 
displaced away from legitimate retail chain to illicit channels.  British American Tobacco (2009) 
agued this could even have the effect of an increase in tobacco consumption as people move to 
cheaper illegal products.   
 
ASH Scotland (2009a), amongst others, dismissed these arguments arguing there had been no 
such evidence from other countries that had instituted a ban.  In terms of customers being 
displaced towards illicit trade, it questioned why, if retailers were able to show a list of brands 
stocked together with prices, would customers do that.  As discussed in Table 2, above, and in 
the Policy Memorandum (2009, para 22), the Scottish Government points to the recently agreed 
Enhanced Tobacco Sales Enforcement Plan as a programme which seeks to tackle the illicit 
trade in Scotland. 

Competitiveness and consumer choice 
Another argument of opponents to the ban is that the measures could be anti-competitive. In its 
submission, JTI (2009) summed up this case, arguing a ban could cause serious and 
unnecessary damage to its legitimate economic interests, as well as those of connected 
industries, and the competitiveness of the sector as a whole.  This would lead to increased 
barriers to new market entrants and would, as discussed above, have an impact on the supply 
side, for example retailers.  It also argued that the proposal would impinge on “fundamental 
constitutional and property rights” including the freedom of expression, the right to trade and the 



Title: Tobacco and Primary Medical Services (Scotland) Bill  
 

19

right to property and intellectual rights.  Forest (2009) added that a ban amounted to commercial 
censorship which would reduce the choice for adult consumers because tobacco companies 
would be less likely to develop new brands and products of their ability to communicate with 
customers is severely restricted.  In addition, many lesser brands could be dropped, which 
would also have a negative effect on consumer choice. 

Specialist tobacconists 
The definition of a Specialist Tobacconist (ST) is contained in the Tobacco Advertising and 
Promotion Act 2002 (c 36).  Both the Association of Independent Tobacco Specialists (AITS) 
(2009) and the Independent Scottish Specialists Tobacconists Association (2009) were pleased 
that the Bill proposed to exempt STs.  They considered that STs did not attract children into ST 
shops and that the effect of a ban would be far greater on STs than other retailers, given that 
most of their shops are dedicated to specialist tobacco products.  It was also noted they are 
very few in number, perhaps only 10 across Scotland.  However, AITS advised that some of its 
members do not qualify as STs but still have substantial areas of their shops dedicated to 
specialist products.  They are known as Independent Sub-Specialists (ISS), and estimates are 
there are between 30 and 40 in Scotland.  One, Sinforiani Bros (2009), argued for special retail 
status for ISSs and an exemption from the Bill because: the products sold are often the same as 
those in a ST; their customers are not young people but tend to be mature adult males who 
enter the shop to expressly buy specialist products; and, it is essential customers are able to 
see and browse the products. 
 
Four out of the six wholesalers/importers that responded to the Committee also raised the issue 
of cigars, considering that these should be exempted form the ban.  Hunters and Frankau 
Limited (2009) noted that cigars are a small segment of the overall tobacco market, cost more, 
and are bought, overwhelmingly, by adult males aged 35 and over.  Along with others Hunters 
and Frankau was concerned about the effect a ban would have on its market and the ability of a 
number of retailers to be able to offer the required level of service to support customers in 
making their choice of product. It also noted that there were 153 specialist off-licenses in 
Scotland which sell hand-made cigars.  One of these, Oddbins (2009), responded to the 
Committee and made similar points about cigars and their market. 
 
Overall, most proponents of a ban appeared happy with what the Scottish Government 
proposed, though NHS Lanarkshire (2009) was among several respondents that considered 
STs should not be exempted. 
 
Suggestions for amendment or further measures 
Other than those already discussed, most suggestions came from those in favour of the 
measure, and included: 
 
• extending the advertising ban further to include sports clothing and other items as part of a 

wider package, so there is no tobacco advertising at all (eg NHS Lanarkshire, 2009) 
• financial support for small retailers and looking into whether tobacco industry will help small 

retailers (eg North Lanarkshire Council, 2009) 
• a requirement for definitions of large and small retailers before implementation (eg North 

Lanarkshire Council, 2009) 
 

Sale of tobacco products 
Section 4 of the Bill consolidates current provisions concerning the sale of cigarettes (see Table 
1, above).  However, it also proposes an additional provision, namely that it will be a defence of 
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the retailer believed the customer was 18 or over, or they were shown acceptable proof of 
identification, including a passport or driving license.  Scottish Ministers would also have the 
power to bring forward regulations to prescribe other valid documents.  In addition, section 5 of 
the Bill would consolidate current provisions concerning the display of warning statements at all 
points of sale where tobacco is sold. 
 
The Policy Memorandum (2009, para 21 and 22) notes that the provisions in sections 4 and 5 
are a result from commitments made in ‘Scotland’s Future is Smoke-free’ (Scottish Government, 
2008a) and through the Enhanced Tobacco Sales Enforcement Programme one aim of which is 
stepping up enforcement of tobacco sales law to prevent underage cigarette sales.

Comment on the proposals 
In terms of responses to the Committee, this was a fairly non-contentious part of the Bill, and 
was not commented on greatly by respondents.  The comments were more concerned with the 
possible effect of some of the provisions. 
 
A number of respondents, made comment on the provisions for a defence for sales to persons 
under 18.  East Dunbartonshire Council (2009) summed up the concern in its submission.  It 
noted that in section 4(2) of the Bill, it states: 
 
It is a defence to charge in proceedings against a person (“the accused”) under subsection (1) 
that – 

a) the accused believed the person under the age of 18 (“the customer”) to be aged 18 or 
over, and 

b) either- 
i) the accused had taken reasonable steps to establish the customer’s age, or 
ii) no reasonable person could have suspected from the customer’s appearance that the 

customer was under 18 
 
It considered that the word “believed” together with “no reasonable person could have 
suspected” offers a particularly easy defence for a tobacco retailer.  In addition, it felt the 
wording does not make any requirement on a trader to make any checks in relation to 
purchaser’s age.  As it stood it considered this would increase the likelihood of test purchasing 
volunteers having to give evidence in Court. 
 
The Bill goes onto to define “reasonable steps to establish the customer’s age”, with one way 
being to check documentary evidence of age.  It goes on to list a passport, photo driving license 
or “such other document, or a document of such description, as may be prescribed”.  A number 
of respondents, including NHS Lanarkshire (2009), North Lanarkshire Council (2009) and the 
Society of Chief Officers of Trading Standards in Scotland (SCOTSS) (2009) noted that many 
local authorities already support cards, such as the Young Scot Card, as an approved proof of 
age card, and would therefore like these to be prescribed in the Bill. 
 
In terms of warning statements located in premises, Glasgow City Council (2009) wished to see 
their size prescribed. 
 

Vending machines 
Section 6 of the Bill seeks to ban vending machines that sell tobacco.  It would create an 
offence for the manager or person in control of the premises in having a vending machine 
issuing tobacco available for use.   

http://www.scotland.gov.uk/Resource/Doc/223415/0060163.pdf
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Arguments for a ban on vending machines 
This was an issue raised by the Expert Group, which the Scottish Government said it would 
consider further.  Figure 2, above, includes data on the number of vending machines and 
cigarette sales from them, as estimated by the Scottish Government (2009a, p 3 and 26) 
utilising data from the National Association of Cigarette Machine Operators (NACMO).  The 
Scottish Government goes notes the SALSUS survey estimates that, of young people aged 13-
15, 10% buy cigarettes through vending machines, which is proportionally greater than the 
smoking population as a whole.  Using an undisclosed figure of the total number of cigarettes 
estimated to be purchased by different age groups, it then estimates that this equates to 14.2 
million cigarettes sold to young people via vending machines per annum.  The rationale in 
banning vending machines rests on: the positive health effects such a ban would bring; the 
disproportionate number of young people buying from this source; the fact that other age-
restricted goods (eg alcohol) are not sold in this way; and, that the only sure way of preventing 
young people buying from this source is to ban them outright. 
 
In responses to the Committee, a number of additional arguments have been made for a ban, 
including: 
 
• the view is endorsed by the World Health Organisation’s Framework Convention for Tobacco 

Control, of which the UK is a signatory (eg British Heart Foundation (BHF) Scotland , 2009) 
• there is no effective way of monitoring vending machines at all times, such as in pubs (eg 

South Lanarkshire CHP, 2009) or that many vending machines are not situated in locations 
easy to monitor (eg SCOT, 2009) 

• the increase in the minimum age of cigarettes to 18 could feasibly result in more underage 
smokers choosing to access vending machines (eg British Heart Foundation, 2009) 

• age verification measures can be overcome, for example in Florida where access requires 
an ID card, a compliance test showed minors were still able to obtain cigarettes from 
vending machines (Cancer Research UK, 2009) 

 
Enforcement was also raised as an issue.  The British Heart Foundation discussed a survey of 
all local authorities that it carried out (under freedom of information), which found that only 2 out 
of 32 had undertaken test purchasing of vending machines and in each where it had taken place 
the young person was able to purchase tobacco.  It concluded that local authorities were not 
able to afford the necessary resources on enforcement of the law in this area.  Interestingly, five 
of the local authorities submitting evidence to the Committee – North Lanarkshire, South 
Lanarkshire, East Dunbartonshire, West Dunbartonshire and Fife – all stated they had not done 
any test purchasing and therefore had no conclusive evidence about young people accessing 
vending machines, but instead referred to the SALSUS survey data.  South Ayrshire Council 
(2009) also stated it had no conclusive evidence.  However, it had undertaken random visits of 
premises last year and found that, on the whole, machines were signed appropriately and were 
in areas that could be scrutinised.  It made the following other observations: 
 
• decisions over where machines were situated appeared to be based on the most convenient 

place for a machine (eg free wall space and power point) 
• premises owners had noticed a reduction in their use, with the result that they were not 

generating significant revenue 
• there is confusion over who is responsible for any sales from the machines – the operator or 

the premises owner 
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Opponents of the proposal 
In written evidence to the Committee this section of the Bill was particularly opposed by all 
vending machine operators, all tobacco manufacturers and the voluntary organisations opposed 
to the Bill.  The National Association of Cigarette Machine Operators (NACMO) (2009) spoke for 
many of these respondents, when it queried the rationale used by the Scottish Government.  It 
considered the SALSUS reports from 2004 and 2006 and found there to have been a drop in 
the percentage of 13 and 15 year olds using vending machines.  Table 5 shows the results from 
the 2002, 2004 and 2006 surveys, including a breakdown by gender as well as age. 
 
Table 5: Regular smokers aged 13 and 15 who source cigarettes from vending machines, 

by gender (%) 
13 Year Olds 15 Year Olds  

Boys Girls All Boys Girls All 
2002 17 14 15 20 17 18 
2004 20 8 13 14 16 15 
2006 9 9 10 13 8 10 

Source: SALSUS (2003, 2005 and 2007) 
 
Table 5, illustrates that there has been a drop in the numbers of regular smokers aged 13 and 
15 over the reporting time period, though it also shows that 15 year old boys are still more likely 
than girls to use vending machines.  NACMO (2009) also said that the 1% total tobacco sales 
attributed to vending machines had probably gone down further to 0.8%, thus any sales to 
underage smokers would be negligible.  For it and others this appeared a disproportionate 
response when so few people obtain cigarettes in this way.  From this flowed a series of 
additional arguments against such a ban: 
 
• surveys of children indicating purchases from vending machines does not equate to actual 

behaviour (eg Sinclair Collis, 2009) 
• experience of test purchases has been more akin to “sting” operations which have had the 

effect of manipulating or inflating the figures concerning underage purchases (eg Freedom to 
Choose Scotland, 2009) 

• vending machine cigarettes are not cheap (up to 36% dearer than ordinary retailers) and it 
could be expected this would deter the vast majority of underage smokers (eg NACMO, 
2009) 

• the increase in minimum age to 18 makes it easier for licensed premises owners to check 
age (eg Scottish Beer and Pub Association, 2009) 

• many bars use vending machines because it is the most effective and secure delivery 
system (eg Scottish Beer and Pub Association, 2009) 

• it will not be easy for many licensed premises to create storage for tobacco products in 
already fully utilised bar areas (eg Scottish Beer and Pub Association, 2009), and given the 
decline already affecting vending machines following the smoking ban, it is unlikely premises 
owners would sell tobacco “over the bar” if a ban was in place (eg Imperial Tobacco, 2009) 

• the ban will create a void that will be filled by the illicit trade (eg Imperial Tobacco, 2009) 
• this is another measure that restricts the right of people to pursue a legal activity (eg Forrest, 

2009) 
The Scottish Government’s RIA (2009a) in relation to the likely costs of the measure was also 
criticised by a number of respondents.  This had estimated that only one company employing 14 
people would be affected by the ban.  This was vigorously disputed by many vending machine 
operators.  NACMO stated there were 14 independent companies operating 1,566 sites across 
Scotland, employing a total of 28 staff in addition to that discussed by the Scottish Government.  
It criticised the Scottish Government for not investigating the economic impact of the ban more 
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thoroughly.  On 24 April 2009, the Minister for Public Health, Shona Robison MSP, wrote to the 
Health and Sport Committee, advising that NACMO had been in contact with it noting these 
concerns.   The Minister stated that all efforts had been made to obtain as much information as 
possible on the industry.  This included trying on several occasions to get in contact with 
NACMO, but being unable to do so.  The Minister said officials were attempting to set up a 
meeting with NACMO to discuss these issues further. (Scottish Government, 2009c).  In 
addition to this issue, all except one of the vending machine operators that responded to the 
Committee argued for compensation for loss of business, the collection of cigarette vending 
machines and their disposal, and staff redundancies.  The Scottish Government was criticised 
for not addressing this issue.  
 
Finally, there was criticism that the Scottish Government did not consider adequately the 
alternative solution of alternative solution of age restriction mechanisms on vending machines, 
an idea being considered for the rest of the UK.  This point was raised by a significant number 
of those opposed to the ban.  The two most common proposals put forward were: radio 
frequency control devices to allow premises owners to activate a tobacco vending machine 
when certain the purchaser is 18 or over; and only allowing payment via credit card/debit card 
and pin.  It was considered by some that this measure together with better enforcement would 
be the best solution. 

Register of tobacco retailers 
Sections 7 to 17 of the Bill propose the creation of a register of tobacco retailers in Scotland.  
Whilst much of the detail of the registration scheme would be dealt with through regulations, the 
Bill proposes a scheme with the following features: 
 
• all tobacco retailers would have to register themselves, with a duty to notify certain changes, 

or face penalties for not doing so 
• a retailer receiving three or more tobacco enforcement actions against a premises could face 

a ban on selling tobacco for up to 12 months; the ban would be applied through the courts 
• regulatory powers to allow Scottish Ministers to make specific provision for vehicles, vessels 

and movable structures 

Estimated costs in creating the scheme 
The Explanatory Notes, 2009, para 70-71) discuss the costs associated with the scheme, all of 
which will lie with the Scottish Government.  Firstly, marketing and advertising the scheme will 
cost £350,000.  Secondly, there will be an initial cost of £7,500 in creating a database to hold 
national level information.  In addition the database would require continuing maintenance and 
administration, which it estimates would be £44,000 in the first year and £10,000 per annum 
thereafter. 
 
In terms of local authorities, the Scottish Government notes the costs already estimated under 
the display ban for TSOs (Explanatory Notes, 2009, para 80).  Finally, as regards businesses, it 
is estimated there will only be the man power associated with filling in the initial registration form 
(Explanatory notes, 2009, para 88).  The costs associated with banning orders are discussed in 
the ‘Enforcement and fixed penalty notices’ below. 

Arguments for introducing a register 
In discussing its proposals for introducing a register, the Scottish Government (2009a, p 23) 
notes there have been relatively few reports to the Crown Office Procurators Fiscal Service 
(COPFS) for retailers selling tobacco to those under age despite it, apparently, being a larger 
problem.  It also discusses the cost of prosecuting such cases and the relatively small fines that 
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are handed down to those convicted.  The implication is that there are more efficient and cost 
effective ways of dealing with breaches of the law, one of which is to introduce a national 
registration scheme (see also ‘Enforcement and Fixed Penalties’, below).   
 
In coming to a conclusion on the best type of scheme, the Scottish Government considered the 
deliberations of the Expert Group (2006, para 3.7 and 3.8), which considered both negative and 
positive licensing schemes (see Appendix 4 for further information on such schemes).  The 
Expert Group noted there was little research evidence to indicate the effectiveness of either 
scheme.  ASH Scotland (2008, p 11) believes that because most licensing schemes in place in 
other countries are relatively new, there has been little comprehensive evaluation work carried 
out.   However, the Expert Group did consider that more needed to be done to deter retailers 
from breaching the current law.  It opted for a negative licensing scheme, which it felt would be 
cost effective and less administratively burdensome than a positive scheme.  The Scottish 
Government also took account of the legislative proposals of Christine Grahame MSP (2007), 
who sought the introduction of a positive licensing scheme, and who reflected on the experience 
from abroad (see Appendix 5 for a brief outline of schemes introduced internationally).  It 
concluded that a national registration scheme (in effect, a half-way house between that the 
proposals of the Expert Group and Christine Grahame) would be the best way forward.  The 
Scottish Government (2009a, p 23) believed such a scheme would: 
 
• allow for better informed enforcement (eg check ups, test purchases and communication 

with retailers) 
• combine well with banning orders and other enforcement schemes 
• include elements of positive licensing but without the administration and costs to retailers 

and local authorities 
• would assist in reducing consumption amongst the under 18s 
 
The main proponents who made comment on this proposal were NHS bodies, local authorities 
and voluntary organisations largely in favour of the Bill itself.  However, it also included retail 
representative organisations and wholesalers.  There appeared to be a general acceptance 
amongst many of these that there was a persistent problem with under 18s purchasing tobacco, 
and that a register for retailers was a good idea.  Some commented that as tobacco was such a 
harmful substance it was only right that some sort of registration or licensing scheme be 
introduced.  In terms of cost, respondents appeared satisfied with the Scottish Government’s 
assessment.  It was also suggested, that such a scheme would provide trading standards 
increased powers to deal with illicit traders (eg Cancer Research UK, 2009), and that it would 
have the benefit of enabling a system for controlling the exemption for specialist tobacconists 
(eg Hunters & Frankau Ltd, 2009). 
 
However, there were a number of comments made on the proposals.  A number of bodies, 
including South Lanarkshire CHP (2009), considered that the Scottish Government should have 
instituted a positive licensing scheme, as it would have a greater impact on smoking and the 
adherence to the law.  SCOT (2009) argued that a licensing scheme should be instituted if a 
registration scheme does not prove effective.  Other comments included: 
 
• registration should include the premises and a certificate should have to be displayed 

prominently (eg National Federation of Retail Newsagents, 2009) 
• the need to ensure that local authorities have full access to the register (eg North 

Lanarkshire Council, 2009) 
• consider a local register instead of a national scheme, which may cut down on unintended 

bureaucracy (eg Trading Standards Institute, 2009) 
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• success will be dependent on adequate enforcement.  For example experience in Thailand 
following the introduction of a licensing scheme showed it was much more effective when 
there was an active period of enforcement (eg SCTC, 2009) 

 
In terms of banning orders, there was very little comment, and what there was positive from a 
range of bodies including JTI (2009), NHS Borders (2009), Fife Council (2009) and SCOTSS 
(2009).  However, there were a number of points raised in connection with the orders: 
 
• whilst an order can be awarded against illicit traders it won't be able to specify the place of 

the ban (eg street corner) so would be ineffectual in such circumstances (eg South Ayrshire 
Council, 2009) 

• three infringements before a banning order can be awarded is too lenient and it should 
therefore be reduced to two (eg South Lanarkshire CHP, 2009) 

• needs further consideration about reapplying to the register once any banning order has 
expired (eg  Glasgow City Council, 2009) 

 
Opponents of a register and banning orders 
A number of retail and business representatives together with tobacco manufacturers were not 
in favour of the proposals to introduce a register.  The Scottish Retail Consortium (2009) said its 
members were unconvinced by the proposals, and believed they would not assist the Scottish 
Government in reducing the prevalence of smoking or reduce underage sales.  The Scottish 
Beer and Pub Association (2009) felt there were sufficient penalties and powers already 
available and FSB Scotland (2009) considered that the existing law should first be fully enforced 
properly before introducing more regulations on business owners.  JTI (2009) agreed with such 
statements and along with several other respondents argued that it would also have no effect on 
illicit trading as there would be nothing to prevent a dishonest retailer from registering and 
continuing to sell illicit tobacco.  It also considered the proposal had not been properly consulted 
on, and there was a lack of justification for the need for it.   
 
Banning orders appear to have largely welcomed by those that responded to the Committee, 
and there were no outright negative comments about the proposal. 

Enforcement and fixed penalties 
Sections 18 and 19 of the Bill concern enforcement.  Section 18 would place a duty on local 
authorities to be responsible for the enforcement of the tobacco display, tobacco sale and retail 
registration provisions in the Bill, whilst section 19 would require local authorities to consider 
carrying out a programme of enforcement at least once per year. 
 
Section 20 and Schedule 1 of the Bill concern Fixed Penalty Notices (FPN) and would allow 
council officers and police constables to issue FPNs for offences committed under the 
provisions for tobacco display, tobacco sale and retail registration. 
Section 21 provides for powers of entry which council officers would be able to use in order to 
establish compliance with the tobacco provisions.  The power could only be used for non-
residential premises, but it would allow council officers to take documents and records as well 
as requiring people to provide them with information and assistance.  Section 22 would allow a 
sheriff to issue a warrant for council officials to enter premises in certain circumstances, 
including where an officer has previously been refused entry. 

Estimate of costs associated with enforcement 
The key bearer of costs in relation to fixed penalties and banning orders would be local 
authorities.  However, the Scottish Government (Explanatory Notes, 2009, para 81-82) 
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considers that the costs of implementing the new banning order and fixed penalty order regimes 
will be offset by the current costs associated with reporting cases of underage selling to the 
Procurator Fiscal (PF).  It believes that the new FPN regime will prevent the need for many 
cases to be reported to the PF, meaning that only the more serious offenders requiring a local 
authority to seek a banning order from a court would be referred to the PF.  It then follows that 
only those businesses who fail to comply with the various provisions in the Bill will face 
increased costs as a result of either FPNs or banning orders being imposed. 

Comment on the proposals 
As discussed above, the Scottish Government has noted the rarity of prosecutions of retailers 
that sell to those underage.  In the Policy Memorandum (2009, para 28) it believes FPN 
provisions together with banning orders will create a new regime that will be more flexible and 
result in only the most serious offenders being referred to Procurators Fiscal.  The proposals for 
FPNs were welcomed, particularly by NHS bodies and local authorities.  The National 
Federation of Retail Newsagents (2009) considered such provisions should have been in place 
already.  However, a number of observations were made: 
 
• there should be incremental increases in FPN for subsequent breaches (eg Trading 

Standards Institute, 2009) 
• each FPN should be time related (eg National Federation of Retail Newsagents, 2009) 
• the proposal for someone selling to an underage person should be increased from Level 4 

(£2,000) to Level 5 (£2,500) on the standard scale, particularly given an infringement of the 
registration provisions could result in a fine of £20,000 (eg SCOTSS, 2009) 

• clarification is needed on whether a FPN will be recorded on the register (eg East 
Dunbartonshire Council, 2009) 

 
The SGF (2009) was one of those that was less positive about the FPN proposal arguing they 
would do nothing about illicit trading and argued that more should be done to enforce the 
existing law. 
 
In terms of the other enforcement provisions, very few respondents made any comment on 
them.  Of those that did there was concern about ensuring enough resources and officers to 
enforce the Bill (eg South Lanarkshire CHP, 2009).  In terms of the power of entry, the British 
Institute of Innkeeping Scotland (2009) felt that the Bill should stipulate that officers should only 
be able to enter premises at reasonable times and should only be able to require documents 
and records relating to sale of tobacco.  Finally, COSLA (2009) believed an enforcement policy 
or code of practice accompanying the provisions would be useful. 
 

PART 2: PRIMARY MEDICAL SERVICES 
The aim behind this part of the Bill is to ensure, as far as possible, that General Practice in 
Scotland conforms to the Scottish Government’s policy of a mutual NHS.  The Policy 
Memorandum (2009, para 46) states: 
 

“The policy objective is to ensure there is a commitment from providers of 
Primary Medical Services (PMS) in the form of minimum time involvement in the 
clinical care management of patients and/or day to day running of the service, 
before they can be holders of contracts or enter into arrangements with Health 
Boards for the provision of such services.” 
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Current legislation 
The Scottish Government (2008b, para 5-6) notes that the current legislation concerning 
contracting for the provision of GP services, allows Health Boards to: contract with an 
independent contractor (either through a General Medical Services (GMS) or locally negotiated 
contract); to employ doctors and run the practice directly; and, to contract with any person, 
including commercial bodies.  These are discussed more fully in figure 3: 
 

Figure 3: Contracting for the provision of GP services 
Role of NHS Boards in Contracting for GP Services 
The National Health Service (Scotland) Act 1978 (c 29) (the 1978 Act) was amended by the Primary 
Medical Services (Scotland) Act 2004 (asp 1) to allow for the new GMS contract.  Section 2C places the 
responsibility for providing, or securing the provision of GP services (termed “primary medical services” 
in the Act) on Health Boards.  To fulfil this duty Boards “may make such arrangements for the provisions 
of the services as they think fit (and may in particular make contractual arrangements with any person).” 
 
Arrangements for Contracting with Independent Contractors and Salaried GPs 
It is an option for a Health Board to employ doctors directly to act as GPs.  The vast majority of practices 
in Scotland, however, operate under primary medical services contracts between Boards and GPs.  The 
options are a general medical services (GMS) contract with an individual doctor; a partnership where at 
least one partner is a doctor; or a company limited by shares where at least one shareholder is a doctor. 
In the second and third options the other partners or shareholders must be from a statutory list of 
individuals who are within the NHS or a healthcare professional. An alternative to the GMS contract is to 
have a locally negotiated agreement with a medical practitioner or other specific categories of persons, 
to permit the flexible delivery of services (a section 17C contract). In the 17C contract, there is no 
requirement for at least one of the individuals to be a medical practitioner. In both GMS and 17C the 
practice may employ other doctors to assist in the provision of services. 
 
Arrangements for Contracting with others 
A Health Board can also award a contract to any other person, including, a commercial bodies, which 
would then employ doctors and other staff to treat patients. There is no requirement that those holding 
the contract be doctors or other health care professionals. The basic requirement is that the person is of 
‘good standing’ but there is no requirement for a clinical qualification. 

Source: based on Scottish Government (2008b) 

Provisions in the Bill 
As discussed in the Explanatory Notes (2009, para 45-31), the Bill seeks to amend the 1978 Act 
to ensure that any persons contracting with Boards to deliver PMS must, amongst other things, 
regularly perform, or be engaged in the day to day provision of, PMS. This requirement would 
apply whether the provision is under a section 17C arrangement, a GMS contract or another 
contractual arrangement. The Scottish Government proposes that the details of the new 
involvement criteria will be set out in regulations.  

Contractual arrangements for the provision of primary medical services 
At present, the 1978 Act provides that Health Boards may make such arrangements to secure 
the provision of primary medical services as they think fit, including [italics added] making 
contractual arrangements with any person, whether that be an arrangement under section 17C 
of the 1978 Act or a GMS contract or other arrangements.  Section 29 of the Bill proposes to 
replace what the Scottish Government considers to be a wide power for Health Boards with a 
more limited power to enter into agreements which are one of the following: a section 17C 
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arrangement, a general medical services contract, or an agreement with parties who would be 
eligible to enter into a section 17C arrangement. 

Section 17C arrangements 
Section 30 of the Bill proposes to amend the criteria for eligibility to provide PMS under a 
section 17C agreement, namely that Health Boards would only be able to make such 
arrangements with medical practitioners, health care professionals and qualifying partnerships, 
limited liability partnerships or companies.  The Bill defines a qualifying partnership or limited 
liability partnership as one where all partners are individuals and at least one partner is a 
medical practitioner or health care professional.  A qualifying company would be one where at 
least one share is legally and beneficially owned by a medical practitioner or health care 
professional, and all other shares are owned by individuals.  In addition, Health Boards could 
only enter into a section 17C arrangement if they are satisfied that the parties have a sufficient 
involvement in patient care.  Under the Bill a “healthcare professional” would be one regulated 
by a body referred to in section 25(3) of the National Health Service Reform and Health Care 
Professions Act 2002 (c 17).  These are outlined in figure 4: 
 

Figure 4: Regulatory bodies under the National Health Service Reform and Health Care 
Professions Act 2002 (s 25(3)) 

• General Medical Council 
• General Dental Council 
• General Optical Council 
• General Osteopathic Council 
• General Chiropractic Council 
• Royal Pharmaceutical Society of Great Britain 
• Pharmaceutical Society of Northern Ireland 
• Nursing and Midwifery Council 
• Health Professions Council – regulates art therapists, biomedical scientists, chiropodists/podiatrists, 

clinical scientists, dieticians, occupational therapists, operating department practitioners, orthoptists, 
paramedics, physiotherapists, prosthetists/orthotists, radiographers, speech and language therapists  

Eligibility to be contractor under general medical services contract 
Section 31 of the Bill seeks to amends the criteria for eligibility to provide primary medical 
services under a GMS contract.  Health Boards would only enter into such a contract with 
medical practitioners and qualifying partnerships, limited liability partnerships or companies.  It 
is proposed that the definitions of a qualifying company, partnership and limited liability 
partnership are the same as for section 17C arrangements, with the exception of health care 
professional, which will be excluded. 

Costs associated with the provisions 
The Scottish Government (Explanatory Notes, 2009, para 94) accepts that the proposals could 
potentially reduce competition by excluding providers which do not meet the criteria.  This could 
result in a Health Board being unable to place a contract, which could result in it having to run a 
more expensive service by running the practice itself and employing doctors to act as general 
practitioners.  However, it also notes that there is no competition on price within the current 
arrangements, given that funding is provided to Health Boards based on the Scottish Allocation 
Formula, taking account of population and any increases agreed nationally by the Doctors’ and 
Dentists’ Review Body.  Therefore, the Scottish Government has concluded that the proposals 
are unlikely to realise any substantive administrative, compliance or other costs. 
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Comment on the proposals 
As noted above, only 9 respondents to the Committee’s call for evidence submitted evidence on 
this part of the Bill.  
 
CBI Scotland (2009) was one of two respondents that did not agree with the proposal.  It argues 
that business, as a service user, funder and provider of services, has a vital role to play in the 
transformation and continuous improvement of public services.  It believes that instead of the 
proposals, the Scottish Government should institute a proper review of existing service delivery 
and what services might be needed in Scotland.  It argues that: 
 
• the proposals go against the Scottish Government’s aim of encouraging a culture of 

independence and responsibility for decision-making amongst health authorities and other 
semi-autonomous public bodies 

• goes against the trend in many EU countries where healthcare systems have developed 
partnerships with the private and voluntary sectors 

• private and voluntary organisations are well positioned to deliver better services because of 
their experience and understanding of people’s needs 

• the Scottish market for general practice is not competitive – GPs are independent 
contractors but operate on a monopoly basis – and more could be done to raise standards 
and improve service levels 

• there are many examples from England where independent sector innovation and provision 
has delivered real benefits to patients 

 
Community Pharmacy Scotland stated it had reservations about the measures, as they 
appeared to be designed to prevent the possibility of an alternative source of provision within 
the market place.  It argued that there is no guarantee that the existing model of general 
practice will survive in the long term.  Without the possibility of alternative methods of provision 
it would become difficult to meet the demands of “hard to doctor areas”, such as rural and 
disadvantaged urban areas.  It also contended that, in the past, the Scottish Government had 
appeared to move away from the traditional GP-dominated model, but felt these measures were 
at odds with such an aspiration.  
 
South Lanarkshire Council (2009) considered that, ideally, commercial organisations should not 
be eligible to provide primary medical services.  However, it also felt that the priority should be 
that all members of the community have access to good quality medical services that are 
efficient and cost effective, and, therefore, NHS boards should continue to have the powers they 
need in order to ensure they can meet this objective.  However, it did welcome the provision that 
an NHS board must be satisfied that the contractor has sufficient involvement in patient care 
and the fact the Bill details what this means. 
NHS Tayside (2009), NHS Dumfries and Galloway (2009) and BMA Scotland (2009), all agreed 
with the proposals, contending it would ensure patient care remains under the auspices of 
General Practice and would ensure that continuity of patient care is secured.  NHS Dumfries 
and Galloway (2009) considered it would reduce the concern that profit might be promoted at 
the expense of patient services.  It also noted that whilst it may sometimes be inconvenient for 
boards, a strength of the current system is that GPs are able to act as independent agents for 
their patients, advocating on behalf of their patient when they do not receive an appropriate 
service.  It contended a commercial organisation would not allow employees to act in such a 
way.  However, BMA Scotland also called for a clear strategy for general practice needs to be 
developed in partnership with the profession. 
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The Centre for International Public Health Policy (2009) welcomed the Bill, but considered that 
the proposals were not sufficient to prevent commercial contracting by shareholding companies.  
It contended that the Bill would still allow NHS boards the freedom to negotiate primary care 
services locally with commercial undertakings on the basis of commercial contracts.  It 
considered that the Scottish Government should have introduced legislation that mandates NHS 
boards only to contract for primary care services on a non-commercial basis.  In addition, it 
queried whether the controls proposed would run counter to UK and EU competition law 
frameworks. 
 
Finally, RCN Scotland (2009) was concerned about a particular aspect of the proposals.  It 
noted that the Scottish Government’s original consultation had sought views on proposals to 
open up GMS contracting arrangements for nurses.   Currently, nurses may hold a contract with 
a health board for the provision of PMS under a section 17C arrangement but not through GMS.  
In the Policy Memorandum (2009, para 49), the Scottish Government states that this proposal 
was strongly disagreed with by the sector, particularly as it had not been trailed before the 
consultation.  Therefore, the Scottish Government decided not to pursue it.   However, RCN 
Scotland (2009), noting the continuously evolving role of nursing in Scotland, expressed 
disappointment at the decision.  It was also unhappy that the Bill did not even contain regulation 
powers for Ministers to introduce such an arrangement in the future, when the situation might be 
reassessed.  
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APPENDIX 1: SUBMISSIONS TO THE HEALTH AND SPORT 
COMMITTEE’S CALL FOR EVIDENCE 

Submissions 
Grouping 

Name of respondent Comments 
on 

The International Coalition Against Prohibition Part 1 
Freedom To Choose Scotland Part 1 

Voluntary 
Organisations 
(against provisions) Forrest Part 1 

CBI Scotland Part 2 
Association of Independent Tobacco Specialists Part 1 
National Federation of Retail Newsagents Part 1 
Independent Scottish Specialist Tobacconists Association Part 1 
Scottish Beer and Pub Association Part 1 
Tobacco Manufacturers Association Part 1 
BII Scotland Part 1 
Scottish Grocers Federation Part 1 
Scottish Retail Association Part 1 
Tobacco Retailers Alliance Part 1 
UK Travel Forum Part 1 

Retail and Business 
Representatives 

FSB Scotland Part 1 
British American Tobacco Part 1 
Japan Tobacco International Part 1 
Philip Morris Ltd Part 1 

Tobacco 
Manufacturers 

Imperial Tobacco Part 1 
Peckham & Rye Ltd Part 1 
Northern Confectioners Part 1 
Abdul Qadar Part 1 
Fiona Barrett Part 1 
Sinforiani Bros Part 1 

Retailers 

Oddbins Part 1 
KE Vending Part 1 
Nithsdale Vending Ltd Part 1 
National Association of Cigarette Machine Operators North Part 1 
Duckworth (Blackpool) Ltd Part 1 
Automated Cigarette Marketing (Scottish Region) Part 1 
Jasdon Vending Part 1 
John Sanderson Part 1 
Sinclair Collis Part 1 
Davidson Vending Part 1 
Jim Ingram Vending and Wholesale Part 1 
McLaren Vending Ltd Part 1 
National Association of Cigarette Machine Operators Part 1 
Caseys Vending Ltd Part 1 
Fags Machines Ltd Part 1 
Gees Vending Part 1 
Wells Vending Services Part 1 

Vending Machine 
Operators and 
Representatives 

P McNabb & Company Part 1 
Hunters and Frankau Limited Part 1 
Tor Imports Ltd Part 1 
The Imported Tobacco Products Advisory Council Part 1 
Henri Wintermans Part 1 

Tobacco 
Wholesalers and 
Importers 

The Scottish Wholesale Association Part 1 
Children in Scotland Part 1 
Saskatchewan Coalition for Tobacco Reduction Part 1 

Voluntary 
Organisations (for 
provisions) Scottish Coalition on Tobacco Part 1 
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 ASH Scotland Part 1 
 

Submissions 
Grouping 

Name of respondent Comments 
on 

Scottish Youth Parliament Part 1 
British Heart Foundation Part 1 
Cancer Research UK Part 1 

Voluntary 
Organisations 
(for provisions) 
(cont)   

NHS Dumfries and Galloway Parts 1 & 2 
NHS Forth Valley Part 1 
NHS Health Scotland Part 1 
NHS Tayside Parts 1 & 2 
NHS Greater Glasgow and Clyde Part 1 
NHS Highland Part 1 
North Lanarkshire Joint Health Improvement Tobacco Task Force Part 1 
South Lanarkshire CHP Part 1 
NHS Lanarkshire Part 1 
Health Promotion Department, NHS Lanarkshire Part 1 
NHS Lothian Part 1 
NHS National Services Scotland Part 1 
NHS Ayrshire and Arran Part 1 
NHS Ayrshire and Arran GP Subcommittee Part 2 

NHS Bodies 

NHS Borders Part 1 
North Lanarkshire Council Part 1 
South Lanarkshire Council Parts 1 & 2 
East Dunbartonshire Council Part 1 
Glasgow City Council Part 1 
South Ayrshire Council Part 1 
West Dunbartonshire Council Part 1 
West Lothian Council Part 1 
Renfrewshire Tobacco Alliance Part 1 
Fife Council and NHS Fife Part 1 

Local 
Authorities 

COSLA Part 1 
BMA Scotland Parts 1 & 2 
Community Pharmacy Scotland Parts 1 & 2 
RCN Scotland Parts 1 & 2 
Society of Chief Officers of Trading Standards in Scotland Part 1 
Trading Standards Institute, Scottish Branch Part 1 
Royal College of Physicians and Surgeons of Glasgow (RCPSG) Part 1 
RCPSG Lay Advisory Panel Part 1 

Professional 
Representatives 

Royal Environmental Health Institute of Scotland Part 1 
The Centre for International Public Health Policy Part 2 
University of Stirling Part 1 

Academic 

University of Aberdeen Part 1 
Ian Horton Part 1 
Helen Daniels Part 1 
Anne Roadknight Part 1 
Brenda Osler Part 1 
A Rogers Part 1 
C Morton Part 1 
IF Smith Part 1 
J Begg Part 1 
J McGarvie Part 1 
K Miller Part 1 

Individuals 

John Watson Part 1 
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APPENDIX 2: EXAMPLES OF RESEARCH HIGHLIGHTED BY 
PROPONENTS OF A DISPLAY BAN 
Harper (2006) Literature review 

– Australia based 
From documents reviewed, the tobacco industry recognises the 
importance of retail displays to maximise cigarette sales, utilising 
incentives to both customers and retailers. 

Wakefield et 
al (2006) 

Randomised 
observational 
survey of school 
aged children – 
Australia based 

Findings included: the presence of cigarettes at the point of sale 
(whether part of a display or not) increased students’ perceptions 
about the ease of purchasing cigarettes; and, the presence of 
displays in retail stores creates the perception among students 
that cigarettes are easily available and accessible; cigarette pack 
displays are effective vehicles for brand recall. 

Pollay (2007) Literature review 
– Canada based 

From documents reviewed, point of sale merchandising is: well 
researched and financed; geared to brand imagery rather than 
information giving; intended to reassure existing smokers and 
recruit new smokers; recruiting younger smokers as they are 
exposed to promotions throughout their early lives; yielding high 
frequency of exposure to marketing messages because shoppers 
frequently visit neighbourhood stores. 

Hastings et al 
(2008) 

Literature Review 
– includes UK 
research 

From the research reviewed, finds that: point of sale is a well 
established and sophisticated retail marketing function, 
deliberately used in all sectors, including tobacco, to influence 
both pre-planned and impulsive consumer behaviour; tobacco 
point of sale benefits the manufacturer more than the retailer; 
advertising has a dose-response effect on both the onset and 
continuance of smoking and point of sale is a key element of this; 
point of sale has a direct impact on young people’s smoking; 
point of sale is used deliberately by the tobacco industry to build 
relationships with retailers; retailers will not be economically 
harmed by a point of sale display; and, displaying associated 
smoking products can also produce a positive effect with 
smoking. 

Thomson et al 
(2008) 

Analysis of 
international 
research studies 

Found arguments for tobacco displays to be contradictory, flawed 
and unsupported by local and international research evidence 
and by oversees experience of tobacco-free display policies. 

Carter et al 
(2009) 

Customer 
interview survey 
– Australia based 

Point of sale displays act as a form of advertising even in the 
absence of advertising materials.  They stimulate unplanned 
cigarette purchases, play an important role in brand selection and 
tempt smokers trying to quit. Very few sample smokers were 
against a display ban. 
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APPENDIX 3: EXAMPLES OF RESEARCH HIGHLIGHTED BY 
OPPONENTS OF A DISPLAY BAN 
Imperial 
Tobacco 
(2008) 

Literature review The company carried out its own review for the Department of 
Health consultation.  On displays, its conclusions include: none of 
the available evidence suggests a causal relationship between 
tobacco advertising and consumption between tobacco 
advertising and smoking initiation or between restricting tobacco 
advertising and changes in consumption or initiation; the 
evidence cited by the Department of Health for a display ban 
consists of a limited review of a small number of studies and It 
ignores a significant number of other studies about smoking 
uptake, prevention and cessation; the experience from other 
countries, including Canada and Iceland, does not show that 
display restrictions have reduced either the consumption of 
tobacco products or youth smoking 

Keegan 
(2008) 

Literature review Conclusions include: there is no reliable evidence to suggest that 
plain packaging will lead to a reduction in youth smoking uptake; 
there is no reliable evidence to suggest 
that a ban on retail display will lead to a reduction in youth 
smoking uptake or an improved environment for those trying to 
quit smoking; and, there is no reliable evidence to 
support the introduction of a retail display ban to demoralise 
tobacco use or ensure that health messages regarding tobacco 
use are not undermined 

Klick (2008) Opinion on 
proposals from 
own expertise 
together with 
literature review 

Conclusions include: the body of evidence cited by the 
Department of Health in its consultation concerning point of sale 
displays suffers from serious methodological flaws and therefore 
cannot be relied upon; the research fails to distinguish between 
causality and mere statistical association; where point of sale 
restrictions have been implemented there has been they have not 
been successful in producing reductions in levels of smoking 
among young people 

Wood (2008) Opinion on 
proposals from 
own expertise 
together with 
literature review 

Conclusions include: the display of tobacco packages in retail 
stores will not increase the initiation or prevalence of smoking or 
discourage those attempting to quit; for those experimenting with 
smoking, product display should not affect their smoking 
behaviour because, assuming most experimenters are 
adolescents, adolescents should not be allowed to purchase 
cigarettes through the retail environment due to age limit laws; 
other factors, such as family and peers, have been shown to 
influence smoking initiation separately from and unrelated to the 
display of cigarettes in retail stores; for smokers attempting to quit 
smoking, there is no reliable empirical basis to conclude that 
removing product display would have an effect on quitting 
behaviour; the display of cigarette packets may have an effect on 
the choice of brand; and, the current literature does not allow 
valid and reliable conclusions to be drawn to support a ban 
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APPENDIX 4: THE PROS AND CONS OF NEGATIVE AND POSITIVE 
LICENSING SCHEMES 

Negative Licensing Positive Licensing 
Enables anyone to sell tobacco without having to 
actively apply for a licence. An outlet that has been 
shown to sell tobacco to under-age customers can 
be subject to a prohibition order preventing them 
from selling tobacco, either temporarily or 
permanently. They are therefore 
free to sell tobacco until or unless they are shown 
to have flouted the age restriction and sanctions 
are applied. 

Requires that all retailers who wish to sell tobacco 
make a formal application for a licence, as with the 
current system for the sale of alcohol.  Such a 
system actively links compliance with tobacco 
control legislation with the right to sell tobacco 
products.  Should a retailer be shown to be selling 
tobacco to under-age customers, this licence can 
be withdrawn, either permanently or for a finite 
period of time. 

Pros Cons Pros Cons 
There are no fees or 
compliance costs 
for businesses. 
 
 

It is not pro-active and 
prevention oriented, but 
responds to breaches in 
legislation after they occur. 

Provides an opportunity 
for targeted education and 
information for retailers 
through the licence 
application process and 
through the provision of a 
comprehensive record of 
all tobacco retailers. 

Imposes 
administrative costs 
on governments 
(although such costs 
may be recovered by 
charging retailers for 
licence applications 
and renewals and 
through fines). 

It provides some 
level of deterrence 
for legislative 
breaches. 
 

It does not provide a 
comprehensive record of all 
tobacco retailers, reducing 
the ability of health 
authorities to undertake 
targeted education and 
information campaigns. 

Is consistent with the 
message that selling 
tobacco – a dangerous 
product – is similar to 
other activities that carry a 
potential health risk in that 
it is a conditional privilege 
rather than an 
unconditional right. 

Imposes an 
administrative cost to 
businesses in the 
retail sector 
 

There is little 
administration, 
leading to lower 
costs for local 
authorities. 
 

It does not provide members 
of the public with information 
about who is responsible for 
the sale of tobacco products 
(i.e. there is no licence on 
display). 

Provides the possibility of 
administrative 
enforcement options, 
such as licence conditions 
or licence withdrawal, 
which are less costly than 
legal action through the 
courts. 

Imposes a licence fee 
on businesses. 
 

 It may provide only a weak 
message to retailers; if the 
penalty for non-compliance 
with the law is the “loss” of a 
licence that was never 
issued in the first place, the 
view may perpetuate that 
selling tobacco is a right and 
not a privilege. 

Ensures that those who 
sell tobacco products are 
aware of their legal 
responsibilities and, 
through the offence of 
selling tobacco products 
without a licence, deters 
unscrupulous sellers. 

 

Source: Graham (2007) and ASH Scotland (2008) 
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APPENDIX 5: INTERNATIONAL EXAMPLES OF TOBACCO 
LICENSING 
The following examples are taken from a briefing by ASH Scotland (2008). 

AUSTRALIA 
Australia’s federal system of government gives each of its states and territories considerable 
flexibility in the laws that it introduces and implements.  As a result, there is a range of different 
licensing schemes in place. The following states and territories have introduced positive 
licensing for retail tobacco sales: Australian Capital Territory, Northern Territory, South 
Australia, Tasmania and Western Australia. Other states have introduced negative licensing.  

CANADA 
Several Canadian provinces operate positive tobacco licensing, including:  
 
• Newfoundland – the 1993 Tobacco Control Act was amended in 1999, introducing a 

positive licensing system.  All tobacco retailers must hold a licence; violations of the law will 
lead to a suspension of the licence for three months for the first offence and six months for a 
second offence.  Subsequent offences will result in the licence being cancelled 

• Québec – every person who makes retail sales of tobacco products in Québec must hold a 
registration certificate; failure to fulfil the obligations set out in the Tobacco Tax Act may 
result in the licence being suspended or revoked.  There is no charge for a registration 
certificate 

NEW ZEALAND 
New Zealand operates a negative licensing scheme, under which a retailer who has been 
convicted of selling tobacco to an under 18 at least twice in a two year period may find 
themselves subject to a prohibition order. This can stop them from selling all tobacco products 
for a period of up to three months. 

SINGAPORE 
The Republic of Singapore operates a positive licensing system for tobacco sales; all tobacco 
retailers, distributors and importers are obliged to hold a licence. The system is administered by 
a specialist tobacco regulation unit.  No-one with a record of selling tobacco to under-age 
customers is permitted to apply for a licence, and any business applying for a licence must be 
registered with the Singapore Registry of Companies and Businesses; this requirement is 
designed to exclude makeshift or temporary outlets. 
 
Breaches of the tobacco sales regulations are dealt with using a demerit points system. 
Demerits include the suspension and revocation of the tobacco retail licence. The demerit points 
system works alongside and does not replace the liability to conviction for those found to have 
sold tobacco to under-age customers. On conviction for a first offence, a fine of S$5,000 can be 
applied; subsequent convictions can result in fines of up to S$10,000.  
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